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of conscience, Wilson v. Rogers, 2 Strange, 1242; any public records, Boytan v. Warren, 39 
Kan. 301, 7 Am. St. 551; Ferry v. Williams, 41 N. J, L. 332; court rolls, Rex v. /.kou. 10 East 
235; judicial records, In re Caswell.Zl L- R. A. (R. I.) 82; records of federal courts, In re 
McLean, Fed. Cases, No. 8877, 9 Cent. Law Journal 425; records and indexes in clerk's 
office, Lum v. Mc Carty, 39 N. J. L. 287; judgment docket, In re Chambers, 44 Fed. 786; opin- 
ions of court, Nash v. Lathrop, 142 Mass. 29; municipal court records, State v. Meagher, 57 
Vt, 398. The inspection and exemplification of the records of the King's courts is the com- 
mon right of the subject, and any limitation of the right to a copy of a judicial record or 
paper, when applied for by any person having an interest in it, would probably be deemed 
repugnant to the genius of American institutions. 1 Greenleaf, Evidence, 471. A judge is 
liable for refusal to issue a writ of habeas corpus whenever a prima facie case of confinement 
is made out (Cooley Torts, 378,) and when he acts without being clothed with jurisdiction, 
he is but an individual falsely assuming an authority he does not possess and liable as such, 
Id. p. *417. 

Public Officers— Ministerial — Constable -Liability of Sureties. — Under threat to 
levy an execution, the judgment debtor paid the amount to the constable with the under- 
standing that the money should be retained pending an appeal and returned if the case were 
reversed. The case was reversed, the constable embezzled the money, and the judgment 
debtor sued on the officer's bond. Held, that the sureties were not liable. Heller v; Gates 
(Ore.) 67 Pac. Rep. 416. 

The reason of the decision is that the act of the constable was not an official one. There 
seemed to be no peculiar terms in the bond, and the case differs from those where the officer 
has no writ at all or only a void writ, and from cases of oppression or fraud of the officer, of 
payment in lieu of a bail or replevin bond, and of payment after the return day. It would 
seem that the execution defendant could not plead or prove the void agreement in order to 
show his right. Acts colore officii are those of such nature that neither his office nor his writ 
gives the officer authority to do them. For all others the officer and his sureties are liable, 
State v. Conover, 4 Dutch. (N. J.) 224-, 78 Am. Dec. 54; State v. Fowler, 88 Md, 601, 71 Am. St. 
452. The writ commanded the constable to make the sum due, so that its receipt was justified 
by the writ. His agreement to hold the money was void, Hodson v. Wilkins, 7 Me. 113, 20 
Am. Dec. 347, and might have been disregarded without any liability to the defendant. Good- 
ale v. Holdridge, 2 Johns. (N. Y.) 193. It became his duty to pay it to plaintiff at once, and he 
and his sureties were liable, for failure to do so, to the plaintiff [Borden v. State, 9 Ark, 252; 
Sloan v. Case, 10 Wend. 370), and to defendant for any balance (State v. Clymer, 3 Houst.(Del.\ 
20; Seaver v. Pierce, 42 Vt. 325), or for any over-payment exacted by threat to levy an execu- 
tion [Snellv. State, 43 Ind. 359), and if he still held the money after the judgment was reversed 
they would be liable for the full amount collected, after demand and refusal to pay it to the 
execution defendant. State v. Vananda. 7 Blackf. (Ind.) 214; State v. Olden, 12 O. 59; People 
v. Lucas, 93 N. Y. 585. So, too, a constable and his sureties are liable for negligent loss of 
or damage to, defendant's property seized on a valid writ. Witkoski v. Hern, 82 Cal. 604; 
Snydacker v. Brosse, 51 111. 357, 99 Am. Jec. 551; Burns v. Lane, 138 Mass. 350; and the sure- 
ties are not discharged by a consent without a consideration on the part of plaintiff to a tem- 
porary delay by the constable in paying over the money received. Boice v. Main, 4 Denio 
(N. Y.) 55; Dickens v. State, 7 Blackf. (Ind.) 358; State v. Olden, 12 O. 59. 

Public Officers— State or Municipal — Appointment— Confirmation.— The Governor 
appointed for a term of twelve years unless sooner remoyed by the General Assembly,'and at 
a salary $1500, a Judge for the Statutory City Court of Wilmington, having civil and criminal 
jurisdiction and being a court of record. A Constitutional Amendment required the consent 
of the Senate to such appointment of " officers " as the Governor was by law authorized to 
make. Held, that such judge was a municipal rather than a State officer, and that consent of 
the Senate was not necessrry to his holding beyond the rising of the Senate. State ex rel. v. 
Churchman Del, 51 Atl. Rep. 49. 

Neither the power of the Governor nor the right of local self-government is in question, and 
the case turns npen the meaning of " officers." In construing a constitutional provision of 
this kind, it should be expounded in the light of conditions existing at the time of its adop- 
tion, in connection with forffier provisions and historical facts, so as to give effect to the 
intent of the people. Fox v. McDonald ilOl Ala. 51. 21 L. K. A, 529. The administration of 
justice although confided to local agencies is essentially a matter of public concern (Dillon. 
Mun Corp. $ 58, and a judg« of a municipal court is not a city officer but a judicial officer 
embraced within the judicial system of the State. Tbroop, Pub. Qff., \ 29; Whitmore v. 
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Mayor, 67 N, Y. 21; Commonwealth v. Hawkes, 128 Mass. 528. A state officer is one who 
receives his authority under the laws of the state and performs some of the governmental 
functions of the state. State ex rel. v. Valle, 41 Mo. 29. State ex rel. v. Bus, 135 Mo. 325. A 
j ustice of the peace in a city constitutes a part of the judicialdepartment of the state govern- 
ment and is a public officer. People v. Ransom, 88 Cal. 568. The nature of the duties of the 
officer determines his tcharacter as state or municipal. People v, Hurlbut, 24 Mich. 44; 
Dillon. Mun. Corp., \ 58. We think with Spruance, J., who dissents, that the respondent 
was intended to be included*bv the terms of the amendment. 

Real Property— Vendor's Lien Note — Effect of Transfer. — A vendee's note was 
given in payment for land, Held, that a transfer of the note carried with it the vendor's lien. 
Brandenburg v. Norwood (Tex.), 66 S. W. 587. This follows the English precedent. Rayne v. 
Baker, 1 Giff. 241; though contrary to the decided weight of American authority. Shall v. 
Briscoe, 18 Ark. 142. 

Real Property— Homestead— Widow's Right To.— A wife voluntarily lives apart from 
her husband in a different state, Held, she is not entitled to the homestead of her deceased 
husband. Ullman v. Abbott (Wyo.), 67 Pac. 467. 

The authorities, however, are not harmonious. Brown v. Brown, 68 Mo. 388. But if driven 
away by the wrong of her husband, her homestead right continues. Barker v. Dayton, 28 
Wis. 367. These same principles have been applied to dower cases. Stanton v. Hitchcock. 
64 Mich. 316: Sherrid v. Southwick, 43 Mich. 515. 

Real Property— Right to Improvements— Color of Title.— A deed was given in pay 
ment for liquors to be sold in violation of law. Held, not to constitute color of title which will 
entitle the grantee to the value of the improvements placed on the property by him during 
possession. Lindt v. Uihlein (Iowa), 89 N. W. Rep. 214. 

The illegality of the transaction was the basis of the decision, for a void deed may consti- 
tute color of title. Railway Co. v. Alfree. 64 la. 504. 

Res Judicata— Specific Performance Aftbr Nominal Damages.— A and B entered 
into a contract with each other for a lease of telegraph lines. B broke the contract. A 
prosecuted to judgment for nominal damages at law, and now comes into equity for specific 
performance. Granted. The court states that a judgment for substantial damag es might 
have acted as a bar. Slaughter el a/, v. Compagnie Francaise des Cables Telegraphiques {Cir- 
Ct., S. D. N. Y.), 113 Fed. Rep. 1. 

It would seem that no case involving the precise question has heretofore arisen. Nearly 
the converse has been decided. Putnam v. Clark, 34 N. J. E. 535, where an injunction issued 
to restrain a party from proceeding at law for the same matter after he had secured a 
decree in equity. And a question very similar to the one under discussion has been decided, 
but contrariwise (Allis v. Davidson), where a judgment at law was suceessfully set up as a 
bar to a suit for cancellation of a note and mortgage. And reformation has been refused 
after judgment at law. Washburn v. Great Western Insurance Co. 114 Mass. 175; Metcalf v. 
Gilmore, 63 N. H. 174; Steinbach v. Insurance Co. 77 N. Y. 498. 

Statute of Limitations— Amendment of Declaration— New Cause of Action.— An 
action was begun on a contract to recover damages for breach thereof in failing to leave to 
plaintiff by will a child's portion, promised in consideration of plaintiff's rendering personal 
services. This action was defeated because the contract was oral and came within the Stat- 
ute of Frauds. An amendment was made so as to declare on a quantum meruit, and the 
plea of limitations was interposed. Held, that the amendment added a pew cause of action 
and that, as the period of limitations had elapsed before the amendment was made, the action 
could not be maintained and the plea of limitations was properly interposed, Hamilton v. 
Thirston (Md. 1902) , 51 Atl. Rep. 42. A similar conclusion was reached in the case of Lambert v. 
McKenzie (Cal. 1901) , 67 Pac. Rep. 6, where the complaint was so amended as to declare 
upon the negligence of the defendant. 

This is the rule well established by the decisions generally. Where the amendment adds a 
new or different cause of action, the amendment is tantamount to the commencement of a 
new action and does not relate back to the time of filing the original declaration or complaint. 
Under such circumstances the statute of limitations may be pleaded. State v. Green. 4 Gill & 
J. (Md.) 381; Harriott v. Wells, 9 Bosw. (N. Y.) 631. 

Sales— Entire Contract— Rescission.— Sale of 300 tons of iron, " cash payable on receipt 
of each 100 tons." Refusal by vendee to pay for first 100 tons until enough more should be 



